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IX THE 


UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

i 

JANUARY TERM, 1936. j 


No. 6646. 


Special Calendar. 


RAYMOND WOOD, 
Plaintiff in Error, 
v. 

THE UNITED STATES, 
Respondent. 


BRIEF FOR PLAINTIFF IN ERROR. 

I 


Statement of Facts. 

i 

i 

On November 25, 1935, an information was filed by 
the United States Attorney in the Police Court! of the 
District of Columbia charging the plaintiff ini error, 
Raymond Wood, and Elizabeth A. Williams wjth the 
petty larceny on November 22, 1935, of three cesses 
of the value of $17.83, property of The Palais jRoyal, 
Inc. (R. 2). Elizabeth A. Williams pleaded j guilty 
(R. 3). Wood, the plaintiff in error, pleaded not guil- 


i 


ty and asked for a jury trial (R. 3). On January 20, 
1936, Wood was brought to trial before the Honorable 
John P. McMahon, one of the judges of the Police 
Court, and twelve prospective jurors were called to be 
examined on their voir dire (R. 6). Thereupon, at the 
request of counsel for the defendant, the court en¬ 
quired if any of the twelve prospective jurors were no¬ 
taries public (R. 6), or whether they had Government 
contracts or were employed by the United States, or 
the District of Columbia, or were war veterans, or re¬ 
ceived a bonus or pension from the Government, to 
which enquiries the following prospective jurors re¬ 
plied as follows: 

Frank Johnson: that he was the holder of a bonus 
certificate. 

Robert E. Davison: that he was employed as a 
clerk in the United States Weather Bureau. 

Norman H. Smith: that he was employed as a clerk 
in the Federal Emergency Administration. 

Oscar Kibbey: that he was employed as a clerk in 
the United States Treasury Department. 

Benjamin P. Johnson: that he was employed as a 

clerk in the United States Xaw Yard. 

* 

Sarah Giles: (a housewife) that she received a 
Civil War pension. (R. 7.) 

Thereupon the United States announced that it was 
satisfied and counsel for the defendant challenged each 
of the above named prospective jurors, individually 
and collectively, for cause, on the ground that each of 
the said prospective jurors had an interest in the Unit¬ 
ed States, which disqualified him to sit in the trial of a 
criminal cause to which the United States was a party 
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(R. 7). The Court disallowed all the challenges and an 
exception was noted with notice of the defendant’s in¬ 
tention to apply to this Court for a Writ if Error. 
Thereupon the United States announcing agajn that it 
was satisfied with the jury, counsel for defendant ex¬ 
hausted his three peremptory challenges by! striking 
prospective jurors, Frank Johnson, Robert E.{Davison 
and Norman H. Smith from the jury (R. 7)] Three 
other prospective jurors were then called to {take the 
places of the three peremptorily challenged {and ex¬ 
cused, and thereupon the United States again an¬ 
nounced that it was satisfied, whereupon counsel for 
the defendant again challenged for cause, upon the 
same grounds, said Oscar Kibbey, Benjamin jj\ John¬ 
son and Sarah Giles, which challenges were disallowed 
by the Court (R. 8). Counsel for the defendant noted an 
exception and gave notice of his intention to gpply to 
this Court for a Writ of Error. Thereupon, over the 
objection and exception of counsel for the defendant 

i 

the jury was sworn to try the issues, upon which jury 

there remained the following alleged disqualified 

jurors, all challenged for cause as aforesaid, before and 

after the exhaustion of peremptory challenges |(R. 8): 

Oscar Kibbey, clerk in the United States Treasury 
Department, I 

Benjamin P. Johnson, clerk in the United; States 
Navv Yard, 

| 

Sarah Giles, (a housewife), recipient of a Civil 
War pension (R. 7). j 

i 

At the trial evidence was submitted by the Govern¬ 
ment; none by the defense; the jury returned a Verdict 
of guilty January 20, 1936. A motion for nejv trial 
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was filed (R. 8), alleging among other grounds that the 
jury was illegally constituted (R. 4). On February 3, 
1936, the motion for a new trial was overruled, and the 
defendant sentenced to confinement for 240 davs and 
committed, to which exception was noted by defendant, 
with notice of his intention to apply to this Court for 
Writ of Error (R. 8). 

The appeal bond was set at $500.00 and furnished 
February 4, 1936 (R. 1) and the plaintiff in error is at 
large on bail pending the decision of the present ap¬ 
peal (R. 1, 11). The Bill of Exceptions herein was 
submitted February 5, 1936 (R. 1), which was settled, 
signed, sealed and tiled February 11, 1936 (R. 1, 9). 

The petition for a Writ of Error to the Police Court 
was filed in this Court February 13, 1936, based on the 
one assignment of error, hitherto stated, that the jury 
was improperly and illegally constituted, as aforesaid 
(R. 6-8). Because of the importance of the question 
the United States joined in the request that the Writ 
of Error be granted and asked that the case be ad¬ 
vanced for hearing. The Writ of Error was granted 
February 14; 1936 (R. 15). A copy of the record and 
proceedings in this case, together with the Writ of Er¬ 
ror, was sent to this Court and filed herein February 
IS, 1936 (R. 1). 

STATUTES INVOLVED. 

The Act of August 22, 1935, amends Sec. 360, Title 

18, 1929 Code, (Sec. 217 “Old” Code), by adding the 

second paragraph of the following: 

“An act to amend the law providing for exemp¬ 
tions from jury service in the District of Col¬ 
umbia. 
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Be it enacted by the Senate and House df Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled , That section 360 of title ,18 of the 


Code of the District of Columbia of 1929, other¬ 
wise known as ‘section 217 of the Code of!Law for 


the District of Columbia/ approved March 3, 1901, 
be, and the same is hereby, amended to read as fol¬ 
lows : 


‘All executive and judicial officers of the|Govern¬ 
ment of the United States and of the District of 


Columbia, all officers and enlisted meh of the 
Army, Navy, Marine Corps, and Coast Guard of 
the United States in active service, those connect¬ 
ed with the police and fire departments of the Unit¬ 
ed States and of the District of Columbia, coun¬ 
sellors and attorneys at law in active practice, min¬ 
isters of the gospel and clergymen of every de¬ 
nomination, practicing physicians and surgeons, 
keepers of hospitals, asylums, almshouses, or other 
charitable institutions created by or under the 
laws relating to the District of Columbia, captains 
and masters and other persons employed, on ves¬ 
sels navigating the waters of the Districts of Col¬ 
umbia shall be exempted from jury duty, apd their 
names shall not be placed on the jury lists.! 


“All other persons, otherwise qualified according 
to law whether employed in the service of the -Gov¬ 
ernment of the United States or of the District of 
Columbia, all officers and enlisted men of the Na¬ 
tional Guard of the District of Columbia, lj)oth ac¬ 
tive and retired, all officers and enlisted mep of the 
Military, Naval, Marine, and Coast Guaird De¬ 
serve Corps of the United States, all notaries pub¬ 
lic, all postmasters and those who are the! recipi¬ 
ents or beneficiaries of a pension or other gratuity 
from the Federal or District Government lor who 
have contracts with the United States or the Dis¬ 
trict of Columbia, shall be qualified to serve as 
jurors in the District of Columbia and shjall not 
be exempt from such service: Provided , That em¬ 
ployees of the Government of the United States or 
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of the District of Columbia in active service who 
are called upon to sit on juries shall not be paid 
for such jury service but their salary shall not be 
diminished during their term of service by virtue 
of such service, nor shall such period of service be 
deducted from any leave of absence authorized by 
law. Approved, August 22, 1935. ? ” 

(Session Laws, 1st Sess., 74th Congress 1935, 

part 11, p. 682; 63 W. L. R. 6S5.) 

Sec. 357, Title 18, 1). C. Code 1929 (old Code, Sec. 

215): 

“357. Qualifications of jurors: Xo person shall 
be competent to act as a juror unless he be a cit¬ 
izen of the United States, a resident of the Dis¬ 
trict of Columbia, over twenty-one and under six- 
tv-iive years of age, able to read and write and to 
understand the English language, and a good and 
lawful person, who has never been convicted of a 
felonv or a misdemeanor involving moral turpi¬ 
tude/” (Mar. 3, 1901, 31 Stat. 1223, c. 854, Sec. 
215.) 

CONSTITUTIONAL PROVISIONS. 

Article 3, Section 2, Clause 3: 

“The trial of all crimes, except in cases of im¬ 
peachment, shall be bv jurv.” (Constitution, Part 
2, USCA, p. 334.) 

Amendment 5: 

“* * * nor be deprived of life, liberty, or prop¬ 
erty, without due process of law; * * *” (Consti¬ 
tution, Part 2, USCA, p. 517.) 

Amendment 6 : 

“In all criminal prosecutions, the aceused shall en¬ 
joy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein 
the crime shall have been committed.” (Constitu¬ 
tion, USCA, Part 2, p. 566.) 


I 


LEGISLATIVE HISTORY. ! 

| 

The legislative historv of the Act of Alienist 122,1935, 
the statute herein involved, is as follows: 

The Bill, H. R. 8581, was introduced by Represent¬ 
ative Norton, Chairman of the House District 'Commit¬ 
tee, and referred to the House District Committee, Con- 
gressional Record 74th Congress, first session, page 
9741—reported back (II. Report 1421), p. 1I0G86—it 
passed the House without debate (p. 11584);!was re¬ 
ferred to the Senate Committee on the District of Col- 

i 

umbia, p. 11638; was reported back (S. Repoijt 1297), 
}). 1301, passed the Senate without debate, p. 13401 and 
was approved without comment (Public No. i 301, p. 
14768). House Report, No. 1421, which reported the 

bill favorablv reads as follows, in toto: \ 

! 

“Report ! 

(To accompany H. R. 8581) j 

“The Committee on the District of Colunjbia, to 
whom was referred the bill (H. R. 8581) toj amend 
the law providing for exemptions from juijy serv¬ 
ice in the District of Columbia, having considered 
the same, report favorably thereon and j recom¬ 
mend that the bill do pass. i 

“At the present time it is exceedingly diffjcult to 
obtain the best personnel on juries in the District, 
due to the many exemptions from service! which 
now prevail. Sec. 360 of title 18 of the 1929 Code 
(sec. 217 of the 1901 Code) contains the statutory 
exemptions. In addition thereto, however, by judi¬ 
cial construction, the exemption in criminal cases 
has been extended to cover all employees iof the 
District of Columbia or the United States, officers 
and enlisted men of the National Guard, the Mil¬ 
itary, Naval, Marine, and Coast Guard Rbserve 
Corps, notaries public, postmasters, receivers and 


i 


i 


s 


beneficiaries of pensions or gratuities from the 
Federal or District Government; and all those who 
have contracts with the United States or the Dis¬ 
trict of Columbia. These exemptions take from 
those who would otherwise be qualified some of 
the best jurymen available and makes the empan¬ 
eling of a jury much more difficult. This bill would 
eliminate: these additional exemptions above stat¬ 
ed/’ 

Senate Report Xo. 1297 reporting the bill favorably 
to the Senate is identical with the House Report except 
that two additional paragraphs state that the bill was 
drafted by a committee appointed by the Commission¬ 
ers to enquire into some features of minor criminal 
prosecutions in the District. The names of the mem¬ 
bers of the committee then follow. It is also stated that 
the Commissioners of the District approved the bill 
and urged its passage. 

The present Act was therefore passed without dis¬ 
cussion in either the House or the Senate and so far 
as the Senate and House Reports show its possible un- 

eonstitutionalitv was never considered. 

* 

The legislative historv of Section 217 of the old Dis- 
trict of Columbia Code (Title 18, sec. 360 of the 1929 
Code), the statute herein involved before the recent 
Act, is likewise uninformative. The Act of March 3, 
1901, 31 Stat. 1224, c. 854, Section 217, given as author¬ 
ity for Sec. 360, Title IS of the 1929 Code, Sec. 217 of 
the “Old*’ Code, is simply the “Old” Code, as first 
enacted; the Act of February 18, 1909, likewise given 
as authority, is an amendment exempting members of 
the militia, which is not herein pertinent. 
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Section 217 of the “Old" Code seems to bej a re-en¬ 
actment, with a few changes, of Section 3 of tlje Act of 
June 16, 1862, providing for the selection of furors to 
serve in the District of Columbia courts. This Act 

i 

reads as follows: i 

“Sec. 3. And be it further enacted. That the Mav- 
ors of the cities of Washington and Georgetown, 
all judicial officers, salaried officers of the Govern¬ 
ment of the United States, commissioners of po¬ 
lice, and those connected with the police oil fire de¬ 
partment, counsellors and attorneys at la\\|, minis¬ 
ters of the gospel and priests of every denomina¬ 
tion, practicing physicians and surgeons, jkeepers 
of hospitals, asylums, almshouses, or other char¬ 
itable institutions created by or under tJjie laws 
relating to the District of Columbia, captains and 
masters and other persons employed onjvessels 
navigating the waters of said District, and keep¬ 
ers of public ferries, shall be exempted frc|m jury 
duty, and their names shall not be placed in the 
lists aforesaid." (Sec. 3, Act of June 16, lj862, 12 
Stat. p. 428.) I 

| 

The same Act contains in Section 8 what is pijobably 

the genesis of Section 215 of the “Old’’ Code relative 

to qualification of jurors and reads as follows i 

“Sec. 8. And be it further enacted , That i^o per¬ 
son shall be competent to act as a juror unless he 
be a citizen of the United States, a resident! of the 
District of Columbia, over twenty-one and! under 
sixty-five years of age, a good and lawful man, 
who has never been convicted of a felonv dr mis- 
demeanor involving moral turpitude. And a person 
mav be excused bv the court from serving on a 
jury when, for any reason, his interests or tqose of 
the public will be materially injured by his attend¬ 
ance or when he is a party in any action oj pro¬ 
ceeding to be tried or determined by the interven¬ 
tion of a jury at the term for which he may bg sum- 
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moned, or where his own health or the death or 
sickness of a member of his family requires his ab¬ 
sence/’ (Sec. 8, Act of June 16, 1862, 12 Stat. p. 
429.) 

The above Act was amended bv the Act of March 1, 

* 

1889, which omitted the last sentence relative to ex¬ 
cuses from serving' as jurors. 

ASSIGNMENT OF ERROR. 

The Court erred in overruling defendant’s challenges 
for cause to jurors Frank Johnson, Robert E. Davison, 
Norman H. Smith, Oscar Kibbey, Benjamin P. John¬ 
son and Sarah Giles, as disclosed by the Bill of Excep¬ 
tions herein and the said jury was thus improperly con¬ 
stituted in violation of the Constitution of the United 
States and the Fifth and Sixth Amendments thereof 
(R. 16). 

OUTLINE OF ARGUMENT. 

Under the Constitution a defendant is guaranteed 
the right to be!tried by an impartial jury. The legisla¬ 
tion herein complained of is, at the very least, a Con¬ 
gressional fiat that Government employees must be 
deemed impartial unless the defendant can show the 
contrary. At common law and at the time of the adop¬ 
tion of the Constitution employees of either party 
were prima facie interested and prejudiced, and dis¬ 
qualified as a matter of law from service on juries, 
civil or criminal. This disqualification was mandatory 
and resulted from the status itself. The Supreme Court 
has approved this rule and held that an employee of 
either party is absolutely disqualified as a juror, not 
upon the theory that he may be prejudiced in fact , but 
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I 

I 

that the possibility of prejudice exists as the rbsult of 

x j 

interest, and that it is useless to question tlije juror 
about it on the voir dire as he may be prejudiced with¬ 
out knowing it. This Court lias followed this decision 
of the Supreme Court. 

i 

i 

The present statute is unconstitutional because it 
alters and impairs the common law “trial byl jury” 
guaranteed by Article 3, Section 2, Clause 3 of the Con¬ 
stitution, to the detriment of the defendant; because 
it impairs the right to trial by an impartial jury guar¬ 
anteed by the Sixth Amendment, and because it 

i 

amounts to a deprivation of liberty of the defendant 

i _ 

in violation of the due process clause of the Fifth 
Amendment. 

i 

The legislation is unique in that it is the tir^t time 

i 

so far as we can discover that any Anglo-Saxoij legis¬ 
lature has ever attempted, apparently deliberately, to 
cut down the right to challenge for cause in a criminal 
case. i 

i 

i 

ARGUMENT. 

i 

i. i 

i 

i 

Under the Constitution a defendant has the ri^ht to 
be tried by an impartial jury. A Congressional fiat 
that government employees must be deemed impartial 

is a mere nullity. It amounts to a limitation dn the 

! 

right to challenge for cause. ! 

i 

The defendant herein, charged with petty larceny, 
asserted his right to a jury trial (R. 3), and tjwelve 
prospective jurors were thereupon empaneled on 1 their 
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voir dire. He was entitled to a trial by jury as of right 
(Sec. 165 D. C. Code, 1929; Sec. 44 "Old" Code; In re 
Fauld-an, 20 1). C., 433; See also United States v. Her¬ 
zog, 20 I). C. 430; Call an v. Wilson, 127 IT. S. 557; Dis¬ 
trict of Columbia v. Colts, 282 U. S. 63). 

The panel as originally constituted contained five 

Government employees and one recipient of a pension, 

(a sufficient number, one would think), as follows: 

Frank Johnson, holder of a bonus certificate; 

Robert E. Davison, clerk in the United States 
Weather Bureau; 

Norman H. Smith, Clerk in the Federal Emergen¬ 
cy Administration; 

Oscar Kibbey, Clerk in the United States Treas¬ 
ury Department; 

Benjamin P. Johnson, clerk in the United States 
Navy Yard; 

Sarah Giles, (a housewife), recipient of a Civil 
War Pension. 

The defendant challenged all of them for cause on 
the ground that they were Government employees and 
when these challenges were overruled, challenged per¬ 
emptorily the first three, who were excused. Three ad¬ 
ditional prospective jurors were then empaneled, and 
the defendant thereupon renewed his challenge for 
cause against the last three above: 

Oscar Kibbey, Clerk, United States Treasury De¬ 
partment ; 

Benjamin P. Johnson, Clerk, United States Navy 
Yard; 

Sarah Giles, (house), recipient of a Civil War 
Pension. 
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Both sets of challenges to the above being overruled 
with exception (R. 6-7), and the defendant having ex¬ 
hausted his three peremptory challenges (I). <p. Code, 
Sec. 918), the above three were sworn with the others 
as jurors and composed with the remaining ljiine the 
jury which tried the case (R. 7-8). The questjon pre¬ 
sented, therefore, is whether the defendant has |3een ac¬ 
corded a trial by an impartial jury within the meaning 
of Article 3, Section 2, Clause 3 of the Constitution and 

the Sixth Amendment. Or, conversely, whethej* he has 

i 

not been denied the right to a trial by an impartial jury 
in violation of the Sixth Amendment and likewise de¬ 
prived of his liberty without due process of law! in vio¬ 
lation of the Fifth Amendment. 


The provisions of the Constitution and the| Sixth 
Amendment relative to trial by an impartial ji\ry are 
applicable to the District of Columbia, (Callan v. Wil¬ 
son, 127 U. S. 540, £50; Capital Traction Co. Hoff, 
174 U. S. 1, 5; Webster v. Reid, 11 How. 43/i, 460; 
Thompson v. Utah, 170 U. S. 343). j 

The provision of the Fifth Amendment guarjantee- 
ing immunity from deprivation of life, liberty, and 
property without due process of law is likewise 'appli¬ 
cable to the District of Columbia (Lappin v. District of 
Columbia, 20 App. D. C. 76; Wilson v. McDonnell, 49 
App. 1). C. 280, Writ of Error dismissed 257 U. S. 665; 
Groot v. Reilly, 49 App. D. C. 388, Writ of Errdr dis¬ 
missed 254 U. S. 661). j 

The qualifications of jurors are not limited to the 
statutory qualifications relative to age, residence^, etc., 
embraced in Section 215 of the “Old” 1). C. Code|(Sec. 
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257, title 18, 1929 Code). There is, in addition, the 
common law requirement that the jurors should be com¬ 
petent in the i sense that they should be fair and im¬ 
partial. This was expressly decided by the Supreme 
Court in Crawford v. United States, 212 U. S. 183, 193- 

197; and followed bv this Court in United States v. 

* 

Griffith, 55 App. D. C. 123, and Miller v. U. S., 38 App. 
D. C. 361. 

In Crawford v. United States, supra , Crawford was 
indicted and tried in the Supreme Court of the District 
of Columbia for violation of the conspiracy statute. In 
the course of empaneling the jury one Haley was called 
as a juror and sworn upon his voir dire, and stated 
that he was a druggist and did not know the defendant 
and had formed no opinion about the case; that his 
drug store was a subpostal station, and that he was the 
clerk in charge and technically a clerk of the city sub¬ 
postoffice; that he was paid $300.00 a year as compen¬ 
sation which included all clerical hire and rental of the 
premises and the entire service of taking charge of the 
sub-station; that this was one of the things in the drug 
business which could hardly be avoided, and that a drug 
store to keep up its prestige must sell postage stamps 
and might as well get paid for it as do it for nothing 
(pp. 192-193). Defendant thereupon challenged Haley 
for cause, the objection stated being that he was “a sal¬ 
aried officer of the Government.” The challenge was 
overruled. During the organization of the jury the de¬ 
fendant exhausted his peremptory challenges and 
Haley sat as a member of the jury (p. 193). 

It should be noted that exactly the same process 
was followed in the present case, except that the de- 
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fondant challenged the Government employees | and the 
pensioner twice, both prior to and after the exhaustion 
of the peremptory challenges. Further, the form of 
the challenge in the Crawford case, i. e., that Ilaley 
was a salaried of ficer of the Government was leis form¬ 
al and precise than the challenges in the present case. 

In ruling upon the question in the Crawford (base the 
Supreme Court referred to Sections 215 and 217 of the 
District Code* Section 215 read then exactly as! it does 
today; and Section 217 read exactly as it was firior to 
the Act of August 22, 1035, which now constitutes the 
second paragraph of Section 217 and purports |to ren¬ 
der qualified Government employees. The Supreme 
Court adverted to the Government's contention that, 
under Section 217, Haley was not “an officer 1 !of the 
Government" and stated that the objection to thp juror 
was evidently by reason of his relations to the Gov¬ 
ernment, however described (p. 194). The Court held 
that the general character of the objection to tint juror 
was fairly before the court, and that the question of 
the qualifications of a juror in the District of Cojumbia 
was an important one. The Court said: 

“It is of special importance in this District,!where 
there are so inanv thousands of clerks and em- 
ployees of the government, to know whethejr they 
are qualified jurors * * * to sit on the trjial of 
cases to which the government is a party. If they 
be so qualified it might not be cause for mujeh as¬ 
tonishment to see in this District a majority’ of a 
jury composed of such jurors. 

“Taking the contention of the governmentjto be 
sound, the fact that a proposed juror is a salaried 
officer of the government can only be grourjd for 
his own claim of exemption, which, if not m^de by 


i 
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him, leaves him a competent juror. A jury com¬ 
posed of government employees where the govern¬ 
ment was a party to the ease on trial would not in 
the least conduce to respect for, or belief in, the 
fairness of the system of trial by jury. To main¬ 
tain that system in the respect and affection of the 
citizens of this country it is requisite that the 
jurors chosen should not only in fact be fair and 
impartial, but that they should not occupy such re¬ 
lation to either side as to lead, on that account, to 
any doubt on that subject. We do not think that 
Sec. 215 of the Code of the District includes the 
whole subject of the qualifications of jurors in that 
District.! If that section, together with Sec. 217, 
were alone to be considered, it might be that the 
juror was qualified. But by the common law, a 
further qualification exists. If that law remains 
in force in this regard in this District a different 
decision is called for from that made in this case. 
The common law in force in Maryland, February 
27, 1801, remains in force here, except as the same 
may be inconsistent with or replaced by some pro¬ 
vision of the Code for the District. Code, chap. 1, 
Sec. 1, p. 5. It has not been contended that the 
common law upon the subject of jurors was not in 
force in Maryland at the above-named date, or that 
it did not remain in force here, at least up to the 
time of the passage of the Code. Jurors must at 
least have the qualifications mentioned in Sec. 215, 
but that section does not, in our opinion, so far 
alter the common law upon the subject as to ex¬ 
clude its rule that one is not a competent juror in 
a case if he is master, servant, steward, counselor, 
or attorney of either party. In such a case a juror 
may be challenged for principal cause as an abso¬ 
lute disqualification of the juror. 3 Cooley's Bl. 
Com. 4th * ed. p. 363; Block v. State, 100 Ind. 357, 
362/' (pp. 195-196; Italics ours.) 

The Court then refers to the dissenting opinion of 
Mr. Chief Justice Shepard of this Court wherein var- 




ions civil cases were cited to the effect that a jclerk or 

employee of a private party was not competent to sit 

on a civil jury involving the employer's case. The 

Court then savs: 

* 

“Although the cases cited were civil cases and rest 
mainly on the common law, they are not ljessened 
in weight on that account. On the contrary, they 
apply with added weight to criminal case's. .Mod¬ 
ern methods of doing business and modern jcompli- 
cations resulting therefrom have not wrought any 
change in human nature itself, and therefore have 
not lessened or altered the general tendency among 
men, recognized by the common law, to loojv some¬ 
what more favorably, though perhaps frequently 
unconsciously, upon the side of the person i or cor¬ 
poration that employs them, rather than upon the 
other side. Bias or prejudice is such an\elusive 
condition of the mind that it is most difficult, if not 
impossible, to always recognize its existencd, and it 
might exist in the mind of one (on account of his 
relations with one of the parties) who wcis quite 
positive that he had no bias, and said that j he was 
perfectly able to decide the question wholly unin¬ 
fluenced by anything but the evidence. The law 
therefore most wisely says that, with regard to 
some of the relations which may exist between the 
juror and one of the parties, bias is implied, and 

evidence of its actual existence need not be given. 

I 

“The position of the juror in this case is ji good 
instance of the wisdom of the rule. His position 
was that of an employee who received a j salary 
from the United States, and his employment was 
valuable to him, not so much for the salary! as for 
the prospect such employment held out for! an in¬ 
crease in his business from the people who! might 
at first come to his store for the purchase of 
stamps, etc. It need not be assumed that a^iv ces¬ 
sation of that employment would actually follow 
a verdict against the government. It is enough that 
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it might possibly be the case; and the juror ought 
not to be permitted to occupy a position of that 
nature to the possible injury of a defendant on 
trial, even though he should swear he would not 
be influenced by his relations to one of the parties 
to the suit in giving a verdict, it was error to 
overrule the defendant's challenge to the juror." 
(pp. 196-197; Italics ours.) 

The decision of the United States Supreme Court in 
Crawford v. United States, supra, was followed by this 
Court in United States v. Griffith, 55 App. I). C. 123, 
wherein this Court held that a Government employee 
to whom the Government is paying a disability com¬ 
pensation was an “employee" within the rule disquali¬ 
fying such employees from acting as jurors, and that 
hence he was disqualified from acting as a grand juror 
and vitiated the proceedings. The facts showed that 
the grand juror in question was employed as a stenog¬ 
rapher in the War Department, and that some nine 
months prior to being empaneled on the grand jury he 
was retired for disability and given disability compen¬ 
sation by the Government, which status existed during 
his term of service as grand juror. After pointing 
out that the qualifications for grand and petit jurors 
were the same this Court quoted with approval from 
Crawford v. United States, supra . and said: 

“The foregoing decision is authoritv for the con- 
elusion that a United States employee is not qual¬ 
ified to serve as a member of the petit jury in the 
trial of a criminal case in the District of Colum¬ 
bia, and that a challenge seasonably made by the 
accused upon that ground should be sustained. 
See, also, Miller v. United States, 38 App. D. C. 
36.” (U. S. v. Griffith, 55 App. D. C. 123, 125.) 
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The Court then went on to hold that the presence of 
the grand juror in question vitiated the proceedings, 
and that the defect could be taken advantage of on 
Plea in Abatement and was a defect of substance not 
within the scope of Section 1025, R. S. (pp. 125-126). 

| 

The scholarly opinion of Mr. Justice Hoehljing of the 
Supreme Court of the District of Columbia Sustaining 
the Plea in Abatement in United States v. Griffith in 
the lower court is part of the record in that c <\*Q in this 
Court (United States v. Griffith, No. 4114| October 
Term, 1924). Mr. Justice Hoehling reviews; the his¬ 
torical development of the jury system and shows that 
at common law a juror was always challengeable for 
interest. Reviewing the situation of the juroj* in ques¬ 
tion he states: ! 

“Can it be seriously contended that the juror 
named had freedom of mind; or that he stood in¬ 
different as he stood unsworn; or that his (member¬ 
ship on the panel was favorable to an impartial 
jury.” j 

(Record, United States v. Griffith , p. 25; Ital¬ 
ics ours.) 

j 

Tn Miller v. United States , 38 App. 1). C. 361, the de¬ 
fendant in a criminal case challenged for cause a pros- 
pective juror who was the son of a stockholder in a cor¬ 
poration whose funds the defendant was being tried for 

lk ** I 

embezzling. In holding that the Court :urould have al¬ 
lowed the challenge, and that the presence of tjie juror 

1 

vitiated the proceedings, this Court said: 

“The juror was the son and legal heir of ja stock¬ 
holder in an association affected by the i acts of 
which defendant stands charged. Such a relation 
has been universally held to disqualify a juror. The 

i 
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rule applies to civil cases, and with added weight 
to criminal cases. Crawford v. United States, 212 
U. S. 183, 53 L. ed. 465, 29 Sup. Ct. Rep. 260, 15 
A. & E. Ann. Cas. 392. A juror is incompetent 
to serve in a criminal trial if he is related within 
the prohibited degree to a person injured by the 
commission of the offense. Powers r. State , 27 
Tex. App. 700,11 S. \V. 646; Page v. State, 22 Tex. 
App. 551, 3 S. W. 745; State e. Walton, 74 Mo. 270; 
Jacques r. Com., 10 Graft. 690. * * 

***** 

44 Kinship of a juror to one injured by the acts of 
which the accused stands charged is as effective 
a disqualification as business or official relations. 
Such a juror cannot he said to he impartial, and 
that is the ground upon ivhicli the law rejects him. 
* * * This rule in criminal practice is grounded 
upon principles of justice, and is essential to the 
proper protection of the constitutional rights of 
the accused.” ( Miller v. U. S., 38 App. I). C. 361, 
363-364; Italics ours.) 

The Court then considered the Government’s con¬ 
tention that inasmuch as the defendant had simply 
challenged the juror for cause, without stating the 
specific ground of the challenge, that the Court should 
not notice the alleged error. But this Court brushed 
aside the contention: 

4 4 In a criminal case, where an error so gross as 
the one before us has been committed, we are not 
disposed to indulge in technicalities.” (p. 364.) 

The Court held that the challenge was sufficient to call 
the attention of the Court to the error in question. This 
Court concludes bv saving: 

4 4 The matter of procuring an extra juror is so in¬ 
significant in comparison to the duty of securing 
to one accused of crime an impartial trial hy an 
unbiased jury of his peers, that courts, in further- 
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ance of justice, will resolve all reasonable pre¬ 
sumptions in favor of the accused. *! * * We 
deem the granting of a new trial in this jcause of 
little consequence, in view of the great principle in¬ 
volved:" (]). 365, Italics ours.) 


Cases applying and approving the decisions above 
referred to are Bickell v. State (Old.), 270 Pat. 88, 89, 
wherein a depositor of a failed bank was held disquali¬ 
fied as a juror upon a trial of the defendant fojr violat¬ 
ing the State laws in the conduct of the saiid bank; 


Lockhart v. State, 145 Md. 502, 125 A. 829, involving a 
juror who was the office manager for an emplojyer who 
was a creditor of the defendant’s firm; and j State v. 
Dusliman (W. Ya.), 91 S. E. 809, 810, whereinjthe em¬ 
ployee of a railroad was held disqualified asja juror 

on a trial for one indicted for larcenv from the rail- 

* 

road. 


Challenges for cause are not specifically provided for 
in the District of Columbia Code though the ekistence 

i 

of bias is recognized as a disqualification. Section 919 
of the District Code (Title 6, Sec. 367, 1929 Code) pro¬ 


vides : 

“Cause of Challenge Xot Available Aftjer Ver¬ 
dict.—Xo verdict shall be set aside for aniy cause 
which might be alleged as ground for challenge of 
a juror before the jury are sworn, except \\|hen the 
objection to the juror is that he had a bias \against 
the defendant such as u'ould have disqualified him, 
and such disqualification was not knowp to or 
suspected by the defendant or his counsel before 
the juror was sworn.” (Italics ours.) i 

This Court has referred to this section as conferring 
no new right and as adding nothing “to the discretion- 


I 
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ary powers which the Courts have always exercised in 
such cases 

Paolucci v. U. S., 30 App. D. C. 217, 224. 

In addition to the above, KleiruUenst vs. V. S., 4S 
App. D. C. 190, is entitled to some consideration. In 
that case this Court had before it for review a con¬ 
viction of adultery. The keeper of a bawdy house had 
been tried and convicted. During her trial a witness 
testified that Kliendienst was a frequenter of her house 
for immoral purposes. When Kliendienst was brought 
to trial the jurors were taken from the same panel that 
had tried and convicted the bawdyhouse keeper. Some 
of the panel who had not actually tried the bawdy- 
house keeper had sat in the court room and heard the 
evidence. Kliendienst filed an affidavit setting forth 
these facts and asked either that his case be certified 
to another division of the Court or a jury panel from 
another division be certified to hear his case. This was 
denied and Kliendienst appealed. This Court reversed 
on the ground that his right to an impartial trial un¬ 
der the Sixth Amendment had been violated. After 
adverting to the affidavit that twelve members of the 
panel trying Kliendienst had already convicted the 
bawdyhouse keeper and must, therefore, have reached 
a conclusion inconsistent with Kliendienst’s plea of not 
guilty, this Court said: 

“The attitude of the other members of the panel 
toward him could have been little better; for, as¬ 
suming that thev were intelligent men, how could 
it reasonable be said that having heard the evi- 
dence against him and having had his identity 
sharply brought to their attention by the trial 
court while that evidence was being introduced, 
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they were not prejudiced against him? j A trial 
forced upon a defendant in those circumstances 
could he little more than a farce, with the Constitu¬ 
tional guaranty of an impartial jury overridden 
and the humane presumption of innocence re¬ 
versed. Defendant had the absolute right to be 
tried by a jury free from bias and prejudice, and 
not by a jury that already had heard material evi¬ 
dence against him," (p. 197, Italics ours.)j 

The Court discarded the Government's contention 

. 

that after challenging the panel, the defendant should 


have asked each juror on the voir dire if he jwere or 

would l>e prejudiced. This Court said: 

“Had any juror insisted that he was nbt prej¬ 
udiced, his answer would have been inconsistent 
with human experience. Dilwarth v. Com 12 Grat 
6S9, 65 Am. Dec, 264.” (p. 198.) 


From the above it appears that the Supreme Court of 
the United States in Cran ford v. U. S., supra, hnd this 
Court in U. S. v. Griffith , supra, and other casks, have 
tMcrmfnnc held that persons more remotely indebted to 
the United States for their livelihood than the tljree jur¬ 
ors complained of in the present case are ineligible for 
jury service. In Craw ford v. U. supra , the Supreme 
Court based its decision not upon the ground that the 
juror in question favored the United States j in fact . 
On his examination on the voir dire the juror fn ques¬ 
tion stated under oath that he did not know thejdefend- 
ant and had formed no opinion about the case. The 
basis of the Supreme Court’s decision was not that the 
juror was or would be biased or prejudiced in fact, but 
that by reason of his obligation to the United States he 
might subeonsciouslv lean toward the side of thd United 


i 
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States without realizing it. As the Court says in the 
Crawford case; 

“Bias or prejudice is such an elusive condition of 
the mind that it is most difficult, if not impossible, 
to always recognize its existence, and it might ex¬ 
ist in the wind of one (on account of his relations 
with one of the parties) who was quite positive 
that he had no bias, and said that he was perfectly 
able to decide the question wholly uninfluenced by 
anything hut the evidence. The law, therefore, 
most wiselv savs that, with regard to some of the 
relations which may exist between the juror and 
one of the parties, bias is implied, and evidence of 
its actual existence need not be given/’ (Crawford 
v . U. S., p. 196-197, Italics ours.) 

The Court then goes on to say that it need not lx? as¬ 
sumed that any harm would come to the juror if he 
should join in a verdict against the Government. The 
test is that it might possibly be the case, and that the 
juror ought not to be permitted to occupy the position 
of that nature to the possible injury of a defendant on 
trial “even though he should swear he would not be in¬ 
fluenced by his relations to one of the parties to the suit 
in giving a verdict." (Crawford v. C. S ., p. 197). 

It follows from the above that the basis of the Craw¬ 
ford decision is not in the fact of the juror’s bias or 
lack of bias, or what the juror thinks is the fact. The 
Court says that the juror is an entirely unreliable wit¬ 
ness, because he may be prejudiced without knowing it. 
Therefore, the Court states that the law excludes him 
as a juror because he must not lx? permitted to occupy 
a position to the possible injury of a defendant no mat¬ 
ter how he mav surmise his own state of mind. In 
brief, the Supreme Court holds that a juror in the ein- 
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ploy of one of the parties is not eligible material from 
which to build up an impartial jury . 

The Act of Congress herein complained j)f under¬ 
takes to determine legislatively, once and foif all, that 
an employee of one of the parties is and conclusively 
must be deemed to be impartial. The Act of jCongress 
in stating that governmental employees of t\\e classes 
given shall be qualified to serve as jurors doe*l not give 
a personal privilege to the jurors in question to claim 
exemption because later on it states that suc1|l persons 
“shall not hr exempted from such servicei'‘ Con¬ 
fronted with such prospective jurors on the j voir dire 
the Act operates to destroy the defendant’s challenges 
for cause, just as it did in the present case. The de¬ 
fendant cannot state that he challenges the .jurors in 
question because they are Government employees. The 
Act provides that this is no longer a groundj of chal¬ 
lenge. The Act states that such employees ‘ f shrill be 
qualified and shall not he exempted In this situation 
the defendant is powerless to protect his constitutional 
right to an impartial jury in any other way thjin to en¬ 
quire of the Government employee in question!whether 
he feels that in spite of his being an employee of the 
Government he can give the defendant a fair trial. 
Such a question besides being open to the objection 
that it probably waives the objection that a jGovern- 
ment employee is per se disqualified, by reason of his 
very employment, has likewise been held by ! the Su¬ 
preme Court in Crawford v. U. S., to be futile jbecause, 
as the Court there points out, the juror may tje preju¬ 
diced without knowing it. Further, the answer of the 
juror is entirely untrustworthy on the additional 
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"round that he may not be prejudiced at the beginning 
of the case, but may readily become prejudiced upon 
some unanticipated contingency during the trial evok¬ 
ing thoughts and ideas in fact prejudicial in character 
which result from the relationship of employer and 
employee. The test of fairness frequently propounded, 
as to whether if the evidence were absolutelv even on 
l>oth sides the juror might not by reason of his em¬ 
ployment be inclined to favor the Government, would 
seem to be utterlv useless in the situation herein com- 
plained of. 


It seems to us, therefore, from the above, that the 
Act herein complained of takes away a substantial 
safeguard to obtaining an impartial jury. A jury of 
one or more Government employees (there were six 
originally in the present case) is certainly less likely 
to be an impartial jury than a jury from which all em¬ 
ployees of one of the parties are by law excluded. If 
this be so it is difficult to perceive how the present Act 
of Congress is not a diminution of a substantial right 
which is exercised in obtaining the impartial jury guar¬ 
anteed by the Sixth Amendment. If so, the Act is pro 
tanto an impairment of the right guaranteed by the 
Sixth Amendment and hence unconstitutional. 


There were, it is true, only six Government em¬ 
ployees originally on the present jury, but this is no 
augury that there might not in some cases be twelve, 
as is legally possible, a situation referred to in Mr. 
Justice Hoehling's opinion in United States v. Griffith 
(Griffith Record, p. 25). It is readily possible that at 
some time in the future a defendant may be accused, 
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and possibly unjustly accused, of some act against the 
Government peculiarly likely to inflame the pajssions of 
Government employees, and this may not be [revealed 
until the middle of the trial. We hesitate to tlpnk what 
will become of the guarantee of the Sixth Amendment 
of an “impartial jury” in such a case. Constitutional 
guarantees have been enacted not for cases ! wherein 
thev are intrinsicallv unnecessarv, but for extreme 
cases wherein the judicial or executive machinery has 
broken down and an injustice would result were it not 
for the guarantee in question. The present piece of 
legislation is the first time in the history of anj T Anglo- 
Saxon people wherein their legislature has, apparently 
deliberately, attempted to limit challenges /<j>r cause 
in a criminal case. Everything else aside, thje sheer, 
downright follv of such an action stands out. Why 
should any legislative body wish to limit or hamper a 
defendant in showing that there is cause to belijeve that 
a juror who is called to try him is prejudiced i There 
can only be one answer to this: the lame, topically 
bureaucratic answer that because of the large |number 
of Government employees in the District of 
it is more convenient to make them eligible 
service, an argument sardonicallv discarded !bv this 
Court in Miller v. United States, supra. The Conveni¬ 
ence of whom! Xot of the Court, because tjie time 
wasted in the examination of Government employees, 
the fact that all peremptory challenges will inevitably 
be used, requiring new talesmen, to say nothing of the 
mental uneasiness of the Judge during the triil, if he 
considers the safeguarding of the defendants sub- 
stantial rights, will by far outweigh the “convehience” 

l 

i 


Columbia 
for jurv 


28 


of having twelve Government employees sitting pat 

and ready in their appointed places, no doubt looking 

their fellow employee, the Government prosecutor, 

boldlv in the eve. 

« • 

The onlv “convenience" we can find will be the con- 
♦ 

venience of the members of the Jury Commission, who 
no doubt will find their labors easier. For this Con¬ 
gress would hazard a fair trial to all the defendants 
who hereafter will appear l>efore the bar of justice in 
all the years to come, and the Trial Court and this 
Court eontinuallv harassed with doubts as to whether 
defendants have gotten fair trials; for this a great con¬ 
stitutional right, hitherto unassaulted by the devotees 
of “progress” and those who want to “take techni¬ 
calities out of the administration of the criminal law", 
is now for the first time tampered with and impaired. 

We think the legislation herein, from any angle, 
fantastic and absurd. 

II. 

The guarantiee of the Sixth Amendment of the right 
to an impartial jury must be interpreted in the light 
of the right as it existed at common law. 

As hitherto shown in the argument herein, Congress 
in its easy way, happy and headlong, has undertaken to 
say that what God has made potentially prejudiced 
Congress can make unprejudiced. Apparently any con¬ 
stitutional objection to the legislation herein was never 
considered. Neither the House nor the Senate Re¬ 
port contain any discussion whatsoever of any consti¬ 
tutional question with regard to the bill or any con- 
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sideration of its justice or even good sense. jThe bill 
was not debated on the floor of either House. jThe bill 
seems to have been passed solely on the thebry that 
there being so many Government employees in! the Dis¬ 
trict of Columbia it would be easier to get jurors if 
these employees were made eligible and required to 
serve in Government and non-Government casies alike. 

i 

Under the liberal judicial notice remarks of j the Su¬ 
preme Court in Home Bldg, and Loan Assn. p. Blais- 
dcdl, 290 U. S. 398 (the recent “ Minnesota ” Case 
wherein the Supreme Court took judicial notice of the 
“state of the nation") this Court can take judicial no¬ 
tice of the fact that we have todav around! 112,000 
Government employees in this District eligible for jury 

service, out of a probable total of less than] 200,000 

! 

persons capable of being called. Mathematically, 

^ . j 

therefore, the likelihood is that in any criminal case 
six out of twelve jurors are likely to be Government 
employees, which was exactly the ^ro]&oft jo^ v in the 
present case. 

We suggest to the Court that this is not the historical 
“impartial jury” guaranteed by the Sixth Amend¬ 
ment. We are prepared to show that at comrhon law 
persons interested, biased, or prejudiced by reason of 
the relationship of employer and employee were abso¬ 
lutely disqualified from service as jurors. 

It is well known that the provisions of the jfirst six 
Amendments to the Constitution are framed! in the 

I 

language of the common law, and are to lx? read in the 
light of its history. j 

Callan v. Wilson, 127 U. S. 549; ! 

Schick v. United States, 195 U. S. G8;! 


i 
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United States v. Wong Kim Ark, 169 U. S. 

654; 

United States v. Sanges, 144 U. S. 310. 

It is also well known that at common law persons inter¬ 
ested on either side of a criminal case, and even a civil 
case, were disqualified as jurors and there was no limit 
to the number, or in any other way, of the challenges 
the defendant had against such persons. This natural¬ 
ly was for the purpose of obtaining an impartial jury. 
The great airp, of course, was to obtain an impartial 
jury. Impartiality has also been recognized by Con¬ 
gress as the great objective; thus in Section 277 of the 
Judicial Code (2S U. S. C. A. Sec. 413) Congress re¬ 
quires jurors to be returned from different parts of the 
District “so as to be most favorable to an impartial 
jury". Further, the existence of common law require¬ 
ments of impartiality on the part of jurors was recog¬ 
nized in the American Courts long prior to C raw- 

ford v. U. S. Thus Mr. Justice Field of the Supreme 
Court in United States v. Tollman, 10 Blatchf. 21, 
states that Courts, in addition to the statutory qualifi¬ 
cations, should enforce any other objections to jurors 
as, from their nature, “would necessarily unfit them to 
act", United States v. Jones , 69 F. 973; United States 
v. Benson, 31 F. 896. 

A source of disqualification, at common law and 
prior to the time of the adoption of the Constitution, 
was the very reasonable one that the juror in question 
was interested. Thus while originally it seems to have 
been the practice for the defendant’s indictors to have 
been his triers (which led the Supreme Court in Hur¬ 
tado v. California, 110 U. S. 516, to remark that it 
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would be better “not to go too far back into antiquity 
for the best securities for our ‘ancient liberties’ ”), 
this practice in the course of time gave rise to com¬ 
plaint that a man's indictors would not be impartial 

when thev came to trv him. The situation was reme- 
•> • 

died as far back as the twelfth century. In the Regiam 
Magistatum (L. 1, c. 10), compiled between lj.24 and 
1153 it is said with reference to challenges to Jurors: 

“All the persons suspect to either of thj* party 
shall be repelled." (Beanies’ Glanville, Beil’s Ed. 
L. 2, c, XII.) j 

i 

Bracton, in the time of Henry III, around 126|), gives 
a summary of the exceptions or challenges to jurors 
which reads like text from Corpus Juris or Ruling Case 
Law today. Jurors, he states, can be challenged who 
have been convicted of perjury; for a present |“great 
and not a little enmity” on account of “present [friend¬ 
ship, as on account of hatred”; one who has m^de any 
claim of right “in the thing concerning which lip ought 
to swear;” one who is a serf “for he is in possession of 
a servitude”. One may be “repelled on account of a 
close and not a slight intimacy”; on account pf con¬ 
sanguinity or affinity, and the same may be sai4 “con¬ 
cerning friendship, intimacy and enmity"; one who is 
“accustomed to take his meals’’ 'with the otheij party 
or who is of his familv, “likewise if he be so under his 
power that he may be controlled, or hurt or such like, 
or if he be in his household or so under his hand that 

I 

he can lx? aggrieved in any way in regard to suitp, serv¬ 
ice or customs”. An attorney is likewise disqualified 
in a case involving his client (Bracton, Folio 1^5 A). 
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Exceptions or challenges to jurors were recognized 
in the Mirrour of Justice published in 1289 (Ed. 
Robinson, chap. 3, Sec. 15, p. 153). 

The statute of 28 Edw., I, c. (1300) required the 
jurors to be “most sufficient and least suspicious". The 
statute of 25 Edw., Ill, V. c. 3 (1352) disqualified those 
on the grand jury who found the indictment from sit¬ 
ting on the petit jury, if challenged. The statute of 
34 Edw. Ill, c. 4 (1360) required that jury panels be 
made up of those not “suspect nor procured". The 
statute of 2 Henry IV, eh. 9 (1400) enacted: 

“that any indictment taken by a jury, one of whom 
is unqualified, shall be altogether void and of no 
effect”. 

In Coke's Commentary on Littleton's Institutes he 

* 

states: 

“He that is of a jury, must be liber homo , that is, 
not only a free-man and not bond, but also one 
that hath such freedom of mind as lie stands indif¬ 
ferent as he stands unsworn ." (Coke Litt., p. 155, 
note d. Italics ours.) 

Coke also states: 

“A challenge to jurors is twofold, either to the 
array, or to the polls:" etc. 

“And it is to be knowne, that there is a principall 
cause of challenge to the arrav, and a challenge to 
the favor. 

“Principall, in respect of partial if ie. As first, if 
the sherife, or other officers be of kindred, or af- 
finitie, to the plaintiffe or defendant, if the affinitie 
continue. Secondly, if any one or more of the jurie 
bee returned at the denomination of the partie, 
plaintife or defendant, the whole array shall be 
quashed. So it is if the sherife returne any one 
that he be more favourable to the one than the 
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other, all the array shall he quashed. * * * And 
where a subject may challenge the array for un- 
indifferencie, there the king being a partie may 
also challenge for the same cause, as for kindred, 
or that he hath part of the land, or the lil^e,” etc. 
(Coke Litt., p. 1556, note e, Italics ours.) 

Blackstone states: I 

! 

“As the jurors appear, when called, they bhall be 
sworn, unless challenged by either party. Chal¬ 
lenges are of two sorts: Challenges to the array, 
and challenges to the polls. 

“Challenges to the array are at once an exception 
to the whole panel, in which the jury are Arrayed 
or set in order by the sheriff in his return; and 
they may be made upon account of partiality or 
some default in the sheriff or his underoffi^er who 
arrayed the panel * * * j 

“Challenges to the polls, in capita, are exceptions 
to particular jurors, and seem to answer jthe re- 
cusatio judicis in the civil and canon laws,! by the 
constitution of which a judge might be (refused 
upon any suspicion of partiality. * * * 

“But challenges to the polls of the jury (\yho are 
judges of fact), are reduced to four headsjby Sir 
Edward Coke; propter honoris respectum, propter 
defectum, propter affectum; and propter delic¬ 
tum. ’ ’ i 

* # * * * 

“3. Jurors may be challenged propter aflfectum, 
for suspicion of bias or partiality. This ijnay he 
either a principal challenge, or to the favour. A 
principal challenge is such where the caifse as¬ 
signed carries with it prima facie evident marks of 
suspicion either of malice or favour; as,!that a 
juror is of kin to either party within the nijith de¬ 
gree; that he has been arbitrator on either side; 
that he has an interest in the cause; that there is 

i 
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an action depending between him and the party; 
that he has taken money for his verdict; that he 
lias formerly been a juror in the same cause; that 
he is the party's master, servant , counsellor, 
steward , or attorney, or of the same society or 
corporation with him; all these are principal 
causes of challenge, which, if true, cannot be over¬ 
ruled , for jurors must be onmi exceptione majores. 

“Challenges to the favour are where the party 
hath no principal challenge, 'but objects only some 
probable circumstances of suspicion, as acquaint¬ 
ance and the like; the validity of which must be 
left to the determination of triors, whose office it 
is to decide whether the juror be favourable or un¬ 
favourable. ***” 

*#•*## 

“'When a sufficient number of persons impanelled, 
or talesmen, appear, they are then separately 
sworn, well and trulv to trv the issue between the 
parties, and a true verdict to give according to the 
evidence; and hence they are denominated the 
jury, jurata, jurors, sc. juratores. 

“We mav here again observe, and observing we 

c* 7 o 

cannot but admire, how scrupulously delicate and 

how impartially just the law of England approves 

itself, in the constitution and frame of a tribunal, 

thus excellently contrived for the test and investi- 

* 

gation of truth; which appears most remarkable. 
1. In the avoiding of frauds and secret manage¬ 
ment, by electing the twelve jurors out of the whole 
panel by lot. 2. In its caution against all par¬ 
tiality and bias , by quashing the whole panel or 
array, if the officer returning is suspected to l>e 
other than indifferent; and repelling particular 
jurors, if probable cause be shown of malice or 
favour to either party.'" (3 Black. Com., 358 et 
scg. Italics ours.) 


I 

It will be seen from the above that there ’ivas em¬ 
bedded in the common law as far back as 115(j the re¬ 
quirement that jurors should be impartial, <^nd that 
means were early provided for securing tl|eir im¬ 
partiality. As far back as Littleton, who died jin 1481, 
it was the law that a “principal cause of challenge” 
was for partiality and this was recognized by !Sir Ed¬ 
ward Coke in 1628. “Principal cause of challenge” is 
defined bv Sir William Blackstone in 1765 as b situa- 
tion wherein “the cause assigned carries with ijt prima 
facie evident marks of suspicion either of mblice or 
favor," and such a situation exists where therb is the 

i 

relation of master and servant, or steward. Ip para¬ 
graph 3 from Blackstone, above quoted, Blajckstone 
states, like Coke, that a principal cause of cljallenge 
“cannot be overruled.” Blackstone emphasises the 
necessity for impartiality, using the very wo^d con¬ 
tained in the Sixth Amendment to the Constitution. 
Blackstone’s Commentaries are accepted by thejUnited 
States Courts as the most satisfactory exposition of 
the common law of England (Schick v. United\State$, 
195 U. S. 68, see also Knote's case , 10 Ct. Cl. ',397 af¬ 
firmed 95 IT. S. 149). 1 

It seems unquestionable from the above that ^t com¬ 
mon law the relationship of employer and employee 
worked an absolute disqualification, it being held as a 
matter of law, at the time the Sixth Amendment to the 
Constitution guaranteeing an impartial jury was 
passed, that the relationship of employer and employee 
was one which carried with it, in Blackstone ? s phrase, 
“prima facie evident marks of suspicion either of 
malice or of favor”. These prima facie b y ident 
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marks”, which is another way of stating the absolute 
legal disqualification at common law, are what Con¬ 
gress by the present legislation has undertaken now to 
state, by legislative fiat, are either non-existent or must 
be ignored. iCan there be anv doubt but that, if tliev 
were existent and operative at the time of the enact¬ 
ment of the Sixth Amendment, Congress can not now 
declare them to 1 x> non-existent and inoperative by 
means of the present law? If so is it not clear that the 
constitutional protections of the Sixth Amendment 
have been impaired by the present legislation? 

III. 

The present legislation renders qualified as jurors 
in a criminal case persons who have always been dis¬ 
qualified even in civil damage suits. 

The revolutionary character of the present statute 

will be appreciated when it is considered that it renders 

qualified and unchallengeable as jurors in a criminal 

ease persons who have never been considered qualified 

and who have always been considered challengeable for 

cause in civil cases of little importance. This too goes 

back to the common law for Blaekstone states on this 

subject that in criminal cases challenges may be made 

“for the verv same reasons that tliev mav be made in 
• • • 

civil causes" (4 Black. Com. 352). 

The Supreme Court of the United States has already 
cited with approval Mr. Justice Shepard’s dissenting 
opinion in Crawford v. U. S., in this Court (Crawford 
v . V. S., 30 App. D. C. 1, 32), wherein, after citing 
Blaekstone (3 Black. Com. 363, supra), Thompson and 
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M. Juries, p. 176, he cites a long line of civil casejs hold¬ 
ing that the relationship of employer and employee 
worked an absolute disqualification. Justice Shepard 
savs succinctlv: 

4 ‘It does not matter that he had the self-confidence 
to swear that he could try the cause impartially. 
It teas not for him to determine liis competency on 
that point. When the fact was developed that he 
was in the employment of appellant the l<\nc ad¬ 
judged him incompetent. The law does nd>t lead 
jurors into the temptations of a position j where 
thev mav secure advantage to themselves b\t doing 
wrong, nor permit the possibility of the wavering 
balance being shaken by self-interest.'’ (30 App. 
D. C., p. 33. Italics ours.) 

In Central By. Co. v. Mitchell, 63 Ga. 173, 1$0, the 
Court stated: 

“It is almost impossible, however incorruptible 
one may be, not to bend before the weight of inter¬ 
est; and the power of the employer is that bf him 
who clothes and feeds over him who is fqd and 
clothed. Hence the common laic excluded all serv¬ 
ants (Italics ours.) 

In Temples v. Georgia By. Co., 82 S. E., 777, 779 
(Ga.), the Court states, with reference to a relative 
sitting upon the jury that upon the general experience 
and observation of which the Court has knowledge, as 

i ■ 

a matter of law the juror is incompetent. The lfule of 
law which excludes the juror is that once interest, di¬ 
rect or indirect, is shown the Court will take judicial 
knowledge of the fact that in all human probability a 
juror will act in accordance with his interest. The 
Court says: 

“When, according to universal human experience, 
the inherent probabilities of the circumstances by 


i 
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which the juror is environed and to the influence of 
which he is to lx? subjected compel the conclusion, 
in accord with the court’s judicial knowledge, that 
the juror will naturally be affected by Iris interest, 
it cannot l>e held, as a matter of law, that the juror 
will contribute to or is qualified to sit in an im¬ 
partial trial as guaranteed by the Constitution." 
(Griffith Record, p. 24, Italics ours.) 

The Court points out that the disqualification of a rela¬ 
tive of a party is based not upon the actuality of inter¬ 
est but upon the probability of its existence because as 
a matter of fact many men feel but little interest in 
their relatives, and in the same way many employees 
feel little interest in their employers. However, the 

Court savs: 

% 

“Aiwavs the highest test is self-interest, and where 
that appears it provides an absolute bar to quali¬ 
fication for service on the jury." (Italics ours.) 


The desire for impartiality of jurors even in civil 

cases is so great that the rule is stated as follows: 

“In general the authorities hold that a very in- 
significant interest in the result of an action, and 
frequently a very trifling relationship to one of 
the parties, is sufficient to disqualify a person 
from sitting as a juror (16 Ruling Case Law, p. 
273." (Italics ours.) 

In addition to the disqualifications referred to above 
the following have been held ground for disqualifica¬ 
tion of a juror or, as otherwise stated, a challenge for 


cause: 


Employee of a corporation in an action 
against it (Hufnagle r. Delaware etc., Co 
76 Atl. 205 (Pa.), 40 L. R, A. X. S .^TBrien 
v. General Accident Co., 42 F. (2d) 50) 
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Attorney and client (Jones v. Ford, 13-11- N. W., 
569 (la.), 38 L. R. A. N. S. 777); ! 

Master and servant (Co. Litt., 1576; 3 Black. 
Com., 363; Tidd's Prac. (4th Amer. Ed. 
853) ); 

Servants of lessee who are also servants of 
lessor (Georgia Ry. Co. v. Tice, 50 Sj. E. 916 

(Ga.)); 


Landlord and tenant, at common 


law (5 


Bacon's Abridgement, 352; Co. Litt .[ 158 A, 
157 B); j 

Stockholder (Stone v. Monticello Construction 
Co., 40 L. R. A. N. S. 978, note); ! 

Relatives of stockholders in a corporation 
(Walter v. Louisville Ry. Co., 150 SJW. 824 
(Kv.), 42 L. R. A. N. S. 126); | 

Cases of contractual relationship ((^uay v. 
Duluth Ry. Co., 116 X. W. 1001, 18 l|. R. A. 
X. S. 250); j 

One interested in an indemnity company 
which would have to pay the judgme jit (See 
note L. R. A. 1915 A, 154 et seq). 

As in the civil cases above enumerated prospective 
jurors in the particular classes are disqualified and 
mav be challenged for cause on the revelation df their 
status without further enquiry it would seem that the 
rule should be still more strict in respect of jurors in 
criminal cases. It is interesting to note that in ijiost, if 
not all, the cases above given the reason for the rule 
is not that the juror is in fact prejudiced, but tlje like¬ 
lihood that in some contingency of the case he| might 
be prejudiced. The fact that the juror might jsay on 
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oath that ho would not ho prejudiced is taken of as lit¬ 
tle account, the Court rightly concluding that his testi¬ 
mony on this point being more or less of a prediction is 
not entitled to be deemed conclusive, and hence in fair¬ 
ness to the other side the interested juror must be ex¬ 
cluded. 

IV. 

The statute deprives the defendant of his liberty 
without due process of law in violation of the Fifth 
Amendment. 

The Fifth Amendment applies to the District of Co¬ 
lumbia, 

La ppm v . District of Columbia, 22 App. D. C., 
76 ; 

Wilson v. McDonnell, 265 F. 432; 

Groot v. Reilly, 266 F. 1008. 

It applies to the legislative department of the Govern¬ 
ment, 

Murray v. Hoboken Land Co., 18 How. 277. 

“Due process” means the law of the land, 

Hurtado v. California, 110 IT. S. 535. 

The very words “due process of law” are taken from 
Lord Coke, who calls it “the law of the land", pointing 
to Magna Charta (Hurtado v. California, 110 U. S. 
535, citing 2 Coke Litt. 50), and who gives the right to 
trial by an impartial jury as part of the law of the land, 
and who states that the right to challenge a juror for 
partiality is part of that right (Coke Litt., p. 155-6). 
If, therefore, Congress has passed an Act limiting the 
right in a criminal case to challenge jurors for cause, 
which is what the present legislation comes down to or, 
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putting* it another way, classifying Government em¬ 
ployees as being beyond the probability of partiality, 
without any reason for the classification, ai^d thus 
alters to the defendant’s detriment the right to tjrial by 
an impartial jury under the Constitution and th|e Sixth 
Amendment and at common law, it follows that ithe de- 
fendant has been deprived of his liberty without due 
process of law, or the law of the land. Tn judicial pro¬ 
ceedings it is well known that it is beyond the phwer of 
Congress to make anything it wants due proces^ (Bar¬ 
ton v. Platter, 53 F. 901, 904). The power of Congress 
must be exercised within the limits prescribed jby the 
Constitution, and the Sixth Amendment requiring an 
impartial jury is one of those limitations (Hurtado v. 
California, supra). The Fifth Amendment relative to 
due process is itself a limitation. The foundation 
stone of judicial proceedings is fairness and Impar¬ 
tiality (United States v. Yount, 267 F. 861, 863)j Any 
legislative enactment calculated to destrov that im- 
partiality would be unconstitutional under the due 
process clause as much as under any other of the 
specific provisions relative to trial bv jury. j 

i 

We do not deem it necessary to cite the great bpdy of 
cases arising under the Fourteenth Amendment 
(wherein due process has the same meaning as Jin the 
Fifth Amendment, United States v. Armstrong, j265 F. 

i 

683). Wherein various forms of legislative clasjsifica- 
tion have been examined with a view to determine 
whether the classification is a reasonable one ancj rests 
upon proper foundations. The classification 4 4 must al¬ 
ways rest upon some difference which bears a reason¬ 
able and just relation to the act in respect of which the 


classification is proposed, and can never be made 
arbitrarily * and without such basis * * * arbitrary 
selection can never be justified by calling it classifica¬ 
tion.’* (Connolly v. Union Snrrr Pipe Co ., 1^4 U. S. 
540). While the above case and other cases dealing 
with classifications under the Fourteenth Amendment 
mostly deal with a classification of persons or things 
with reference to evils to be remedied, the theory like¬ 
wise has application to a case like the present wherein 
Congerss has attempted to establish a classification of 
Government employees as a class of persons conclusive¬ 
ly uninterested, unbiased and unprejudiced in favor of 
the Government in a criminal case. 

It is obvious that this classification has not the 
smallest rational basis. Its truth is not only^apparent, 
but its falsify sticks out. The classification is, there¬ 
fore, a mere lal>el. Labelling Government employees 
as disinterested when fundamentally nature has made 
them interested is not the enunciation of a reasonable 
classification for statutory enactment. 

The legislation in question is likewise discriminatory. 
It must be remembered that the Government too has 
the right to challenge for cause in a criminal case. This 
right is left undisturbed by the present legislation 
which, to even matters up, does not provide that em¬ 
ployees of the defendant shall be conclusively pre¬ 
sumed to be unbiased and qualified for jury service and 
not exempt therefrom. Under the law at the present 
time the Government can challenge an employee of the 
defendant for cause. The situation is not an unusual 
one, as corporations with large numbers of employees 


are frequently indicted and one such corporation was 
tried in the Court below last term. 

i 

We pause but a moment to visualize the sjtorm of 
protest which would arise from the Government if 
Congress ever attempted to put employees of 1 defend¬ 
ants on criminal juries and give the Government no 
wav to sret rid of them. 

v C 

We think the Act herein complained of is likewise 
unconstitutional from the viewpoint of the due|process 
clause of the Fifth Amendment. ! 

CONCLUSION. 

The statute herein seems clearlv violative! of the 

i 

right to trial by jury under Article 3, Section 2j Clause 
3 of the Constitution, which means the common law 
jury chosen with the safeguards of the commonjlaw. It 
is likewise violative of the Sixth Amendment giving a 
defendant the right to trial by an impartial jujrv, and 
of the Fifth Amendment guaranteeing him due process 
of law. The Statute is unconstitutional and tlije judg¬ 
ment below should be reversed. 

l 

Respectfully submitted, j 

ROBERT I. MILLER, | 
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i 
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STATEMENT OP FACTS 

i 

The statement of facts contained in the brief of 

i 

the appellant is correct and will not therefore be 
repeated in detail. Appellant was tried and con¬ 
victed on the charge of petit larceny by aj jury 
which included among its number two employjees of 
the United States and a recipient of a pension. 

i 

These jurors were challenged for cause and the 

i 

challenge having been overruled, appellant appeals. 
The sole question for present determination is 
whether or not employees of the United Stated and 
persons receiving pensions from the United 
are disqualified solely by reason of their relation¬ 
ship to the United States. 

53126—3G (1) ] 
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A careful analysis of the case of Crate ford v. 
United States, 212 U. S. 183, which is so strongly 
relied upon by appellant, will disclose that its true 
effect is in support of appellee's contention rather 
than that of appellant. In the C rate ford case, 
juror Haley received a certain salary from the 
United States for conducting a postal station in his 
drug store. He was challenged for cause and the 
challenge was overruled. In the reported case, it 
is noted in the argument for the United States, that 
it was the Government’s contention that the fact 
of his employment would not disqualify him. It 
was argued that the common law qualifications of a 
juror were not in force in the District of Columbia, 
since Congress had by statutory enactment pre¬ 
scribed the qualifications of jurors in the District 
of Columbia and that among those qualifications 
there did not appear the common law feature of 
servant or employee. The Government’s conten¬ 
tion in that case was that in the District of Colum¬ 
bia the common law had been replaced by Sections 
215 and 217 of the District Code. In other words, 
that even though at common law, employees and 
servants were disqualified as jurors by reason of 
their interest, the rule no longer prevailed in the 
District of i Columbia because Government employ¬ 
ees were not absolutely disqualified by statute but 
were merely exempted from service. It is to be 
noted that the Crawford case was long before the 
recent legislation specifically qualifying Govern¬ 
ment employees as jurors. In the opinion of the 
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Court, it was held that while Sections 215 ^ind 217 
referred to the qualifications of jurors, th^se sec¬ 
tions were not all of the law prevailing in t|he Dis¬ 
trict of Columbia upon this subject but that, in addi¬ 
tion, the common law rule with respect to qualifi¬ 
cations also existed. In this connection thC Court 
said: 

We do not think that section 2151 of the 
Code of the District includes the whcfle sub¬ 
ject of qualifications of jurors in tljie Dis¬ 
trict. If this section, together with section 
217 were alone to he considered, it might he 
that the juror was qualified. But bjr com¬ 
mon law a further qualification exists. If 
that law remains in force in this regard in 
this District, a different decision is caliled for 
from that made in this case * j * *. 

Jurors must at least have the qualifications 
mentioned in Section 215, hut that Section 
does not, in our opinion, so far alter the com¬ 
mon law upon the subject as to excliide its 
rule that one is not a> competent jurtyr in a 
case if lie is master, servant, steward\ coun¬ 
sellor or attorney of either party. Ip such 
case a juror may be challenged for pijobable 
cause as in absolute disqualification jof the 
juror. 3 Blackstone (Cooleys). [[Italics 
ours.] | 

Particular attention is directed to the hbove- 

i 

quoted language of the Supreme Court: 


If this section (referring to section 215) 
together with section 217 w^ere alone| to be 
considered, it might be that the juror was 
qualified; 
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it is submitted that here the Supreme Court ex¬ 
pressly states that if the statutory provision had 
authorized Government employees as jurors, then 
the juror would have been qualified. The present 
statute is inconsistent with the common law rule 
and therefore repeals it. Applying the above 
quoted language of the Supreme Court of the 
United States to the present situation, it is sub¬ 
mitted that the jurors were qualified. In brief, 
the Supreme Court in the Crawford case stated 
that the common law provision prevailed at that 
time and therefore the juror was not qualified. At 
the present time, the common law rule in this re¬ 
spect no longer exists and therefore the juror is 
qualified. It is repeated that any incompetency 
which existed, came about onlv bv reason of the 
common law rule, and the common law rule on the 
subject having been abrogated, there is no further 
rule or statute disqualifying a Government em¬ 
ployee. The Cratuford case sustains appellee’s 
contention that the disqualification has been re¬ 
moved. 

Furthermore, appellant has not been deprived of 
any constitutional right. Counsel for appellant, in 
their very complete brief, have reviewed the stat¬ 
utes and statements of the common law with respect 
to this matter and counsel for the Government will 
not repeat them in detail. It must be conceded, of 
course, that the right to a trial by an impartial jury 
is one which is derived from the common law and a 


right that the Legislature cannot abridge. And 
while it is true that the interpretation of t^ie Con¬ 
stitution must be made in the light of the Common 
law as it existed at the time of the framing of the 
Constitution, it does not necessarily follow that all 
of the technical rules of the common law, referring 
to the qualifications of jurors and the empanelling 
and selection of talesmen, are also a constitutional 
privilege. It is submitted that the expression 
“impartial jury'’ as used in the Constitution 
means impartial as a matter of fact, and noij neces¬ 
sarily impartial as it might have been thought to be 
at common law. 

Mode of selection and the right of challenge, a 
rule suggested by experience and prescribed by law\ 
to be observed as most likelv to secure the greatest 
amount of intelligence and integrity in a trial by 
jury, of course, are at all times subject to mqdifica- 
tions and changes which grow out of constant 
changes which civil society is undergoing. 

It appears that at common law there were four 
classes of challenges to the jury which are j stated 
by Blackstone to be propter respectum, propter 
defectum, propter affectum and propter delictum , 
Of these, we are presently concerned only with that 
class of challenge known as propter affectum. 
This challenge was for a suspicion of bias <jr par¬ 
tiality and was made by either principal challenge 
or to the favor. A principal challenge was ^uch as 
where the cause assigned carries with its Iprima 
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facie evident marks of suspicion either of malice 
or favor; such as the party’s master, servant, coun¬ 
sellor steward, or attorney. 

Challenges to the favor are where the party 
objects only for some probable circumstances of 
suspicion such as acquaintance and the like. The 
objection made here is that the juror was subject 
to the common law principal challenge, propter 
affectum. This common law’ principal challenge, 
propter affectum, is now T what is commonly known 
as a challenge for implied bias. 

It is the position of the Government that this 
class of challenges, as they v’ere known at common 
law, are subject to the control and regulation of 
the Legislatpre so far as such regulation does not 
infringe upon the defendant’s constitutional right 
to an impartial jury. 

The Constitution does not assume to pre¬ 
scribe more than that a juror must be im¬ 
partial, leaving it to the legislature and to 
the courts to determine the condition of 
mind which constitutes impartiality as ap¬ 
plied to persons called to serve as jurors. 
Stout v. State, 90 Ind. 1,15. 

The question may be further stated, can a de¬ 
fendant be deprived of the right to challenge jurors 
for cause for implied bias? And v*e answer that 
it may if the defendant is not deprived of his right 
to a jury impartial in fact. The matter is thus 
stated in Nevada v. McClear, 11 Nev. 39, 49. 

After the most thorough examination we 
have been able to make, we are of the opinion 


that it is not within the powder of the| Legis¬ 
lature to deprive a citizen accused of g crime 
of the right to challenge a juror foil actual 
bias. This right cannot in any maiiner be 
abridged. The right to challenge for im¬ 
plied bias, for having formed or expressed 
an opinion upon the guilt or innocenjce of a 
defendant may, to some extent, be regulated 
bv the Legislature, care being always taken 
to preserve inviolate the right of trigl by a 

jury of twelve impartial men. 

• ! 

It is to be noted that while the statute 'herein 

i 

complained of does undoubtedly qualify, iiji some 
respects, defendant’s right to challenge for ipiplied 
bias, it in nowise affects his right to challenge for 
actual bias or challenge to the favor. The |egisla- 

i 

ture has merely removed a common law tlieoiy that 
all Government employees or servants arp pre¬ 
sumed to be prejudiced; this we submit the legisla¬ 
ture has the right to do. But this Act in jnowise 
deprives the defendant of his constitutional right 
to an impartial jury should it be shown that the 

prospective juror was actually biased. Because of 

! 

the entire absence of any similar statute, it!is not 

*• 

possible to submit to the Court authorities identical 
in fact, however, the attention of the Courtj is di¬ 
rected to the case of Stokes v. The People, 53j N. Y. 
164. It was undoubedtly the common law ru|e that 
a prospective juror having formed or expressed an 
opinion was conclusively presumed to be partial 

i 

and for this reason was subject upon a challenge 
for principal cause. This common law ru|e was 
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modified bv the Legislature of the State of New 
York in a statute which in effect provided that the 
previous formation or expression of an opinion in 
reference to the circumstances upon which any 
criminal case was based, or with reference to the 
guilt or innocence of the defendant, or a present 
opinion in reference thereto, would not be a suffi¬ 
cient ground of challenge for principal cause to any 
person who was otherwise legally qualified to serve 
as a juror upon the trial, provided such person pro¬ 
posed as a juror who may have formed or held an 
opinion, should declare that he believed he could 
render an impartial verdict according to the evi¬ 
dence at the trial, and that the previously formed 
opinion would not bias or influence his verdict. 

This New York statute is unquestionably con- 
trarv to the common law rule; and if the constitu- 
tional provisions for impartial jurors intended to 
include all the common law rules with respect 
thereto, this statute would undoubtedly have been 
held to be unconstitutional. The formation or ex¬ 
pression of opinion was implied bias as it was 
known at common law. But the Court of Appeals 
of the State of New York following what it is sub¬ 
mitted is the proper rule, that the challenge for 
implied bias may be regulated by the legislature, 
upheld this statute. Attention is directed to that 
portion of th§ opinion reported at Page 173 which 
states: 

While the Constitution secures the right 
of trial by an impartial jury, the mode of 
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I 
I 

procuring and impanelling such jury is reg¬ 
ulated by law, either common or statutory, 
principally the latter, and it is within the 
power of the Legislature to make froin time 
to time, such changes in the law as jit may 
deem expedient, taking care to preserve the 
right of trial by an impartial jury, j 

While it is undoubtedly true that the New] York 
Statute referred to in this ease insured an 
tial jury by reason of the requirement thht the 
juror shall state that he could render a verdict solely 
upon the evidence as it would be stated in! Court 
and disregard any previously formed impressions 
or opinions, so also was appellant herein | saved 
that right, of which he did not avail himself, to 
question the juror as to his actual bias and isaved 
by his right to challenge to the favor. It ife sub¬ 
mitted that the Stokes case is a complete answer 
to the complaint of appellant herein; thdt the 
Legislature may regulate and control principal 
challenges if a defendant is not deprived (j)f his 
constitutional right to an impartial jury, j The 
amendment of August 22, 1935, to Section ^17 of 
the Code does not limit a defendant to challenge 
for actual bias and does not deprive a defendant of 
his constitutional right to an impartial jury, j The 
case of Stokes v. People, supra, is cited witja ap¬ 
proval by the Supreme Court of the United States 
in Spies v. Illinois, 123 U. S. 131,169, and Hayes v. 
Missouri, 120 U. S. 68, 70. The fact that no Imen- 
tion is made of the constitutional question in draw- 
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ford v. United States, supra, is submitted as at 
least indicating that no serious constitutional ques¬ 
tion is involved. 

The effect of appellant’s contentions are that the 
recently added second paragraph of Section 217 of 
the Code is unconstitutional and beyond the power 
of Congress to enact. There need be no cita¬ 
tion of the long series of authorities which enun¬ 
ciate the general principle that the presumption is 
in favor of the constitutionalitv of a statute. It 
was long ago declared that in no doubtful case 
should the Courts pronounce legislation to be con¬ 
trary to the Constitution; that all doubts are to be 
resolved in favor of the statute’s validity, and 
that the Statute must be presumed to be constitu¬ 
tional unless its repugnancy to the Constitution 
clearly appears. 

CONCLUSION 

In view of the foregoing argument it is respect¬ 
fully submitted that the judgment of the Police 
Court should be affirmed. 

i Leslie C. Gagnet, 

United States Attorney. 

I. Goldstein, 

I Assistant United States Attorney . 
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